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Rickmers, 70 Tex. Io8, 7 S. W. 527, as follows: "When the contract of sale 
is that goods sold shall be paid for with cash, * * * the sale is on condition 
that the payment be made, and, until this is done, the title to the goods 
remains in the vendor, notwithstanding they may have come into the posses- 
sion of the vendee, unless it appears that they were delivered to the purchaser 
with intent to waive the condition of payment." The rule followed by other 
courts is to the effect that delivery without exacting payment raises the 
presumption that the delivery is absolute, and that the vendor has abandoned 
the security he had provided for the payment of the purchase money, and to 
have elected to trust the personal responsibility of the vendee. Smith v. 
Lynes, I Seld. (N. Y.) 41; Farlow v. Ellis, 15 Gray, 229; Hammett v. Linne- 
man, 48 N. Y. 399; Osborn v. Gantz, 60 N. Y. 540; Salomon v. Hathaway, 
126 Mass. 482; Seed v. Lord, 66 Me. 580; Martin v. Wirts, ii Ill. App. 567; 
Mich. Cent. R. Co. v. Phillips, 60 Ill. 90o. Under the facts in the principal 
case doubtless the same conclusion would have been reached by all courts; 
whatever the rule might be in their jurisdiction. 

TRIAL-DISMISSAL-GROUNDS-FRAUD ON COURT.-Plaintiff was seeking to 
recover a claim against the estate of a deceased person. The county court 
disallowed the claim, and the plaintiff appealed to the district court. After 
the trial in the district court had proceeded so far that the cause had been 
submitted to the jury, the plaintiff was accused of having made a material 
alteration in an alleged book of accounts of transactions after it had been 
received as documentary evidence. The district judge, with the aid of a 
committee of lawyers, made an investigation and became convinced that the 
accusation was true. He thereupon discharged the jury from further consid- 
eration of the case, and dismissed the appeal. Held, fraud or imposition upon 
the court and against the defendant, practiced by a plaintiff during the 
progress of the trial, does not justify a dismissal of the action without a 
determination of its merits. Fitch v. Martin (I907), - Neb. -, 113 N. W. 

Rep. 796. 
The principal case raises an interesting point as to how far a court may 

go to protect itself from fraud and to prevent its proceedings from being 
used as instruments of oppression. The court below based its dismissal of the 
action squarely upon the ground that courts possess the inherent power of 
protecting themselves from the consequences of deceit and of preventing 
their proceedings from being made instruments of oppression. The supreme 
court, however, bases its decision on the ground that every person has the 
constitutional right to be heard in court, and it clearly distinguishes Gage 
County v. King Bridge Co., 58 Neb. 827, 80 N. W. 56, from the principal case 
Courts have often been allowed to dismiss the action of the plaintiff on 
refusal to obey orders of the court. Craft Refrigerating Co. v. Guinnipac 
Brewing Co., 63 Conn. 55I, 29 Atl. 76, 25 L. R. A. 856; Johnson v. Robinson, 
20 Minn. 170; Turnpike Co. v. Baily, 37 Ohio St. o04. But in these cases the 
powers of the court in regard to the dismissal of an action were greatly 
enlarged by statutes. But see Fleurot v. Durand, 14 Johns. 329, Anon. 89 
Ala. 291, 7 L. R. A. 425; Schroeder v. C. R. I. & P. Ry. Co., 47 Iowa 375. 

Rickmers, 70 Tex. Io8, 7 S. W. 527, as follows: "When the contract of sale 
is that goods sold shall be paid for with cash, * * * the sale is on condition 
that the payment be made, and, until this is done, the title to the goods 
remains in the vendor, notwithstanding they may have come into the posses- 
sion of the vendee, unless it appears that they were delivered to the purchaser 
with intent to waive the condition of payment." The rule followed by other 
courts is to the effect that delivery without exacting payment raises the 
presumption that the delivery is absolute, and that the vendor has abandoned 
the security he had provided for the payment of the purchase money, and to 
have elected to trust the personal responsibility of the vendee. Smith v. 
Lynes, I Seld. (N. Y.) 41; Farlow v. Ellis, 15 Gray, 229; Hammett v. Linne- 
man, 48 N. Y. 399; Osborn v. Gantz, 60 N. Y. 540; Salomon v. Hathaway, 
126 Mass. 482; Seed v. Lord, 66 Me. 580; Martin v. Wirts, ii Ill. App. 567; 
Mich. Cent. R. Co. v. Phillips, 60 Ill. 90o. Under the facts in the principal 
case doubtless the same conclusion would have been reached by all courts; 
whatever the rule might be in their jurisdiction. 

TRIAL-DISMISSAL-GROUNDS-FRAUD ON COURT.-Plaintiff was seeking to 
recover a claim against the estate of a deceased person. The county court 
disallowed the claim, and the plaintiff appealed to the district court. After 
the trial in the district court had proceeded so far that the cause had been 
submitted to the jury, the plaintiff was accused of having made a material 
alteration in an alleged book of accounts of transactions after it had been 
received as documentary evidence. The district judge, with the aid of a 
committee of lawyers, made an investigation and became convinced that the 
accusation was true. He thereupon discharged the jury from further consid- 
eration of the case, and dismissed the appeal. Held, fraud or imposition upon 
the court and against the defendant, practiced by a plaintiff during the 
progress of the trial, does not justify a dismissal of the action without a 
determination of its merits. Fitch v. Martin (I907), - Neb. -, 113 N. W. 

Rep. 796. 
The principal case raises an interesting point as to how far a court may 

go to protect itself from fraud and to prevent its proceedings from being 
used as instruments of oppression. The court below based its dismissal of the 
action squarely upon the ground that courts possess the inherent power of 
protecting themselves from the consequences of deceit and of preventing 
their proceedings from being made instruments of oppression. The supreme 
court, however, bases its decision on the ground that every person has the 
constitutional right to be heard in court, and it clearly distinguishes Gage 
County v. King Bridge Co., 58 Neb. 827, 80 N. W. 56, from the principal case 
Courts have often been allowed to dismiss the action of the plaintiff on 
refusal to obey orders of the court. Craft Refrigerating Co. v. Guinnipac 
Brewing Co., 63 Conn. 55I, 29 Atl. 76, 25 L. R. A. 856; Johnson v. Robinson, 
20 Minn. 170; Turnpike Co. v. Baily, 37 Ohio St. o04. But in these cases the 
powers of the court in regard to the dismissal of an action were greatly 
enlarged by statutes. But see Fleurot v. Durand, 14 Johns. 329, Anon. 89 
Ala. 291, 7 L. R. A. 425; Schroeder v. C. R. I. & P. Ry. Co., 47 Iowa 375. 



MICHIGAN LAW REVIEW MICHIGAN LAW REVIEW MICHIGAN LAW REVIEW 

The courts of New York and England go far in allowing the court to dismiss 
the proceedings in order to prevent imposition or fraud. In Stewart v. 
Butler, 27 N. Y. Misc. 708, 59 N. Y. Supp. 573, the court, in affirming the 
right of the lower court to dismiss a baseless and vexatious action of eject- 
ment, laid down the rule that a court has inherent power to prevent its 
proceedings from being made the instrument of wrong. See, also, Castro v. 
Murray, L. R. IO Exch. 213; Dawkins v. Prince Edward of Saxe Weimar, 
L. R. I Q. B. 499. In People v. Hektograph Co., Io Abb. N. C. 358, the 
court opened and vacated a judgment of dissolution of a corporation on appli- 
cation of a stockholder, when there was reason to believe that fraud or 
collusion was used to obtain it. It is difficult, however, to see'how a contrary 
doctrine could have been laid down in the principal case without giving the 
courts power that might easily be abused. 

TRUSTS-DEPOSIT IN BANK-ENFORCEMENT OF TRUST.-Deceased having 
reached the limit of his possible deposit in his own name in the Broadway 
Savings Bank, upon the advice of the secretary of said bank opened an 
account in trust for his son, the plaintiff. Later he delivered the passbook to 
his son, remarking that he had started an account in order that the latter 
might "have something to fall back upon." Thereupon the book was placed 
in a safe in the plaintiff's house, although the deceased would take it away 
from time to time-presumably to make a new deposit or have the interest 
written up-and would then feturn it to the safe. Subsequently the deceased 
drew out the entire deposit and closed the account. Held (LAUGHLIN, J., 
dissenting), that the deposit created merely a "tentative" trust, revocable at 
will, and that the evidence was insufficient to show a change into an irrevoc- 
able one, entitling plaintiff to the money. Tierney v. Fitzpatrick (I907), I07 
N. Y. Supp. 527. 

"A deposit by one person of his own money in his own name as trustee 
for another, standing alone, does not establish an irrevocable trust during 
the lifetime of the depositor. It is a tentative trust merely, revocable at will, 
until the depositor dies or completes the gift in his lifetime by some unequivo- 
cal act or declaration, such as delivery of the passbook or notice to the 
beneficiary." Totten v. Lattan, 179 N. Y. 112, 70 L. R. A. 711. See also 

3 MICH. LAW REV., 70. The court in the principal case bases its decision 

upon the ground that there was no such "unequivocal act or declaration" 
on the part of the depositor as to change the nature of the trust created by 
the deposit. On the other hand, Judge LAUGHLIN, in his dissenting opinion, 
contends that when the testator subsequently delivered the passbook to the 
beneficiary the trust became irrevocable. 

USURY-WHAT CONSTITUTES.-Complainant's husband died, practically 
insolvent, indebted to defendants for about $6,ooo, secured only by void mort- 
gages on the wife's real estate. Complainant applied to defendants for a loan 
to save the real estate from sale by a third person under mortgage to him, 
and defendants agreed to loan her at interest $3,026, the sum due such third 
person, provided conveyance of the whole land was made to them by such 

The courts of New York and England go far in allowing the court to dismiss 
the proceedings in order to prevent imposition or fraud. In Stewart v. 
Butler, 27 N. Y. Misc. 708, 59 N. Y. Supp. 573, the court, in affirming the 
right of the lower court to dismiss a baseless and vexatious action of eject- 
ment, laid down the rule that a court has inherent power to prevent its 
proceedings from being made the instrument of wrong. See, also, Castro v. 
Murray, L. R. IO Exch. 213; Dawkins v. Prince Edward of Saxe Weimar, 
L. R. I Q. B. 499. In People v. Hektograph Co., Io Abb. N. C. 358, the 
court opened and vacated a judgment of dissolution of a corporation on appli- 
cation of a stockholder, when there was reason to believe that fraud or 
collusion was used to obtain it. It is difficult, however, to see'how a contrary 
doctrine could have been laid down in the principal case without giving the 
courts power that might easily be abused. 

TRUSTS-DEPOSIT IN BANK-ENFORCEMENT OF TRUST.-Deceased having 
reached the limit of his possible deposit in his own name in the Broadway 
Savings Bank, upon the advice of the secretary of said bank opened an 
account in trust for his son, the plaintiff. Later he delivered the passbook to 
his son, remarking that he had started an account in order that the latter 
might "have something to fall back upon." Thereupon the book was placed 
in a safe in the plaintiff's house, although the deceased would take it away 
from time to time-presumably to make a new deposit or have the interest 
written up-and would then feturn it to the safe. Subsequently the deceased 
drew out the entire deposit and closed the account. Held (LAUGHLIN, J., 
dissenting), that the deposit created merely a "tentative" trust, revocable at 
will, and that the evidence was insufficient to show a change into an irrevoc- 
able one, entitling plaintiff to the money. Tierney v. Fitzpatrick (I907), I07 
N. Y. Supp. 527. 

"A deposit by one person of his own money in his own name as trustee 
for another, standing alone, does not establish an irrevocable trust during 
the lifetime of the depositor. It is a tentative trust merely, revocable at will, 
until the depositor dies or completes the gift in his lifetime by some unequivo- 
cal act or declaration, such as delivery of the passbook or notice to the 
beneficiary." Totten v. Lattan, 179 N. Y. 112, 70 L. R. A. 711. See also 

3 MICH. LAW REV., 70. The court in the principal case bases its decision 

upon the ground that there was no such "unequivocal act or declaration" 
on the part of the depositor as to change the nature of the trust created by 
the deposit. On the other hand, Judge LAUGHLIN, in his dissenting opinion, 
contends that when the testator subsequently delivered the passbook to the 
beneficiary the trust became irrevocable. 

USURY-WHAT CONSTITUTES.-Complainant's husband died, practically 
insolvent, indebted to defendants for about $6,ooo, secured only by void mort- 
gages on the wife's real estate. Complainant applied to defendants for a loan 
to save the real estate from sale by a third person under mortgage to him, 
and defendants agreed to loan her at interest $3,026, the sum due such third 
person, provided conveyance of the whole land was made to them by such 

The courts of New York and England go far in allowing the court to dismiss 
the proceedings in order to prevent imposition or fraud. In Stewart v. 
Butler, 27 N. Y. Misc. 708, 59 N. Y. Supp. 573, the court, in affirming the 
right of the lower court to dismiss a baseless and vexatious action of eject- 
ment, laid down the rule that a court has inherent power to prevent its 
proceedings from being made the instrument of wrong. See, also, Castro v. 
Murray, L. R. IO Exch. 213; Dawkins v. Prince Edward of Saxe Weimar, 
L. R. I Q. B. 499. In People v. Hektograph Co., Io Abb. N. C. 358, the 
court opened and vacated a judgment of dissolution of a corporation on appli- 
cation of a stockholder, when there was reason to believe that fraud or 
collusion was used to obtain it. It is difficult, however, to see'how a contrary 
doctrine could have been laid down in the principal case without giving the 
courts power that might easily be abused. 

TRUSTS-DEPOSIT IN BANK-ENFORCEMENT OF TRUST.-Deceased having 
reached the limit of his possible deposit in his own name in the Broadway 
Savings Bank, upon the advice of the secretary of said bank opened an 
account in trust for his son, the plaintiff. Later he delivered the passbook to 
his son, remarking that he had started an account in order that the latter 
might "have something to fall back upon." Thereupon the book was placed 
in a safe in the plaintiff's house, although the deceased would take it away 
from time to time-presumably to make a new deposit or have the interest 
written up-and would then feturn it to the safe. Subsequently the deceased 
drew out the entire deposit and closed the account. Held (LAUGHLIN, J., 
dissenting), that the deposit created merely a "tentative" trust, revocable at 
will, and that the evidence was insufficient to show a change into an irrevoc- 
able one, entitling plaintiff to the money. Tierney v. Fitzpatrick (I907), I07 
N. Y. Supp. 527. 

"A deposit by one person of his own money in his own name as trustee 
for another, standing alone, does not establish an irrevocable trust during 
the lifetime of the depositor. It is a tentative trust merely, revocable at will, 
until the depositor dies or completes the gift in his lifetime by some unequivo- 
cal act or declaration, such as delivery of the passbook or notice to the 
beneficiary." Totten v. Lattan, 179 N. Y. 112, 70 L. R. A. 711. See also 

3 MICH. LAW REV., 70. The court in the principal case bases its decision 

upon the ground that there was no such "unequivocal act or declaration" 
on the part of the depositor as to change the nature of the trust created by 
the deposit. On the other hand, Judge LAUGHLIN, in his dissenting opinion, 
contends that when the testator subsequently delivered the passbook to the 
beneficiary the trust became irrevocable. 

USURY-WHAT CONSTITUTES.-Complainant's husband died, practically 
insolvent, indebted to defendants for about $6,ooo, secured only by void mort- 
gages on the wife's real estate. Complainant applied to defendants for a loan 
to save the real estate from sale by a third person under mortgage to him, 
and defendants agreed to loan her at interest $3,026, the sum due such third 
person, provided conveyance of the whole land was made to them by such 

436 436 436 


	Article Contents
	p. 435
	p. 436

	Issue Table of Contents
	Michigan Law Review, Vol. 6, No. 5, Mar., 1908
	The Government's Suit against the Union Pacific Railroad Company [pp.  361 - 370]
	Roman Law and Mohammedan Jurisprudence: III [pp.  371 - 396]
	Note and Comment
	Power of Municipal Corporations to Grant Exclusive Privileges [pp.  397 - 403]
	Police Regulation of Sleeping Car Berths [pp.  403 - 404]
	The Liability of a Husband for Slander and Libel Committed by His Wife [pp.  405 - 407]
	Sufficiency of a Verdict Which Fails to Fix the Time of an Attempt to Commit Burglary, the Punishment Varying with the Time [pp.  407 - 409]
	Grantor's Remedy on Breach of Condition Subsequent [pp.  409 - 410]

	Recent Important Decisions
	Bankruptcy: Assignment: Validity: Possession of Res. [pp.  411 - 412]
	Carriers: Assaults by Employees on Passengers [p.  412]
	Constitutional Law: Foreign Corporations: Interstate Commerce [pp.  412 - 413]
	Constitutional Law: Judicial Powers: Legislative Action of City Council Not Enjoined [pp.  413 - 414]
	Constitutional Law: Privileges and Immunities [pp.  414 - 415]
	Constitutional Law: Taxation of Imports [p.  416]
	Contracts: Accord and Satisfaction: Consideration [pp.  416 - 417]
	Corporations: Liability of Bondholders on "Bonus Stock" [pp.  417 - 418]
	Covenants: Creation by Acceptance of Deed Poll [p.  418]
	Criminal Law: Habeas Corpus: Want of Jurisdiction [pp.  418 - 419]
	Damages: For Wrongful Cutting of Timber: Value of the Manufactured Lumber [pp.  419 - 420]
	Evidence: Admissions of a Tenant in Common [p.  420]
	Evidence: Effect of Plaintiff's Refusal to Submit to Physical Examination [pp.  420 - 421]
	Equity: Laches [pp.  421 - 422]
	Foreign Corporations: What Constitutes "Doing Business" in the State: Restrictions on State in Case of Interstate Commerce [p.  422]
	Injunction: Suspension of Operative Force Pending Appeal [p.  423]
	Judgment: Conclusiveness: Matters Concluded [pp.  423 - 425]
	Judgment: Foreign Judgment: Enforcement [p.  425]
	Landlord and Tenant: Trade Fixtures: Right of Lessee to Remove Building Erected by Him on Leased Land [p.  426]
	Master and Servant: Contract of Employment: Intention of Parties: Question for Court [pp.  426 - 427]
	Master and Servant: Employer's Liability Act: Injuries to Servant: Act of Superintendence [p.  428]
	Master and Servant: Injury to Servant: Safe Place to Work: Vice Principal [pp.  428 - 429]
	Mortgages: Husband and Wife: Execution [pp.  429 - 430]
	Mortgages: Trust Deed: Equities [p.  430]
	Municipal Corporations: Notice of Claims for Personal Injuries [pp.  430 - 431]
	Principal and Agent: Imputation of Agent's Knowledge: Payee's Knowledge of Maker's Insolvency [pp.  431 - 433]
	Sales: Breach of Warranty: Estoppel [pp.  433 - 434]
	Sales: Passing of Title: Waiver of Right to Reclaim [pp.  434 - 435]
	Trial: Dismissal: Grounds: Fraud on Court [pp.  435 - 436]
	Trusts: Deposit in Bank: Enforcement of Trust [p.  436]
	Usury: What Constitutes [pp.  436 - 437]
	Wills: Execution: Signature "At the End" [pp.  437 - 438]
	Wills: Nuncupative Wills: "Time of Last Sickness" [p.  438]

	Recent Legal Literature
	untitled [p.  439]
	untitled [p.  440]




